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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

- v - 

FRANK WINGATE, and 
KENNETH LUKE SMITH, 

Defendants. 


COUNT ONE 

The Grand Jury charges: 

1. From on or about the 11th day of June, 

and continuously thereafter up to and including the date of 
the filing of this Indictment, in the Southern District of 
New York, FRANK WINGATE and KENNETH LUKE SMITH, the 
defendants and others to the Grand Jury unknown, unlawfully, 
intentionally and knowingly combined, conspired, confederated 
and agreed together and with each other to violated Sections 
812, 8':l(a)(l) and 841(b)(1)(A) of Title 21, United States 
Code. 

2. It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule I 
narcotic drug-controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 
812, 841(a)(1) and 841(b)(1)(A) of Title 21, United States ‘ 
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OVERT AC TS 

In pursuance of the said conspiracy and 
to affect the objects thereof, the following overt 

i 

acts were committed in the Southern District of 
New York. 

(1) On or about June 13, 1974, the defendant 
WINGATE had a telephone conversation with an undercover 
officer of the Drug Enforcement Administration as to the 
price of narcotics and a proposed location for the 

•4 

transaction. 

(2) On or about June 14, 1974, the defendant 
WINGATE had several telephone conversations pertaining to 
narcotics transactions from the Crotona Bar, at 1475 
Boston Road, Bronx, New York. 


(3) On or about June 14, 1974, the defendant 


WINGATE exited the Crotonn Bar, 1475 Boston Road, Bronx, 
New York, approached an automobile occupied by co-consplra 
tors but not co-defendants Jacob F. Edwards and Bernice 
Jones, conversed with them and returned to the Crotona Bar 

(4) On or about June 14, 1974, the defendant 
WINGATE accepted $3,100 from an undercover officer of the 
Drug Enforcement Administration as advance payment for 

a sale of narcotics. 

(5) On or about June 14, 1974, the defendant 
WINGATE exited the Crotona Bar, entered an automobile 
occupied by co-conspirators but not co-defendants Jacob F 
Edwards and Bemic.e Jones, and the vehicle proceeded 

to the vicinity of 155th Street and St. Nicholas Avenue, 
Manhattan, New York, and entered the New Fat Man Steak 


House. 



0 s 
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(G) On or about July 1, 1974, defendant FRANK 
WINGATE used a public telephone at the Crotona Bar, Bronx, 

New York, t:o engage ? ' • uversation concerning his pend¬ 

ing sale of a quantity of heroin. 

(7) On or abort- Tuly 1, 1974, the defendants 
KENNETH SMITH and FRANK 'nUGATE traveled by automobile 
in the vicinity of the Crotona Bar, Bronx, New York. 

(Title 21, United States Code, Section 846„) 

c- .trr two 

The Grand Jurj' further charges: 

% 

4 

On or about t.1 e 14th day of June, 1974, in the 
Southern District of Ik v York, FRANK WINGATE and KENNETH 
LUKE SMITH, the defendants, unlawfully, intentionally and 


r 


0 


knowingly did attempt to distribute and possess with intent 
to distribute a Schedule f. narcotic drug controlled substance, 


to wit, approximately .nr eighth kilogram of heroin hydro¬ 
chloride. 

(Title 21, United States Code, Sections 812, 
841(a)(1), 841(b)(1)(A), and 846.) 


COU NT THREE 

The Grand Jury further charges: 

On or about the 1st day of July, 1974, in the 
Southern District nf I!- v; York, FRANK WINGATE and KENNETH 


LUKE SMITH, the defendants, unlawfully, wilfully and 
knowingly did attempt to distribute and possess with intent to 
distribute a Schedule I narcotic drug controlled substance, to 


wit, approximately one-eighth kilogram of heroin hydrochloride. 


(Title 21, United States Code, Sections 812, 841(a)(1), 

841(b)(1)'(A), and 846.) 

^ , /£// /‘ 

FIREMAN / PAUL J. Cl .’.KAN 

United States Attorn^/ 
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government tr prove Uvan gouty hoy on .3 a reasonable doubt 
before either oT them twy be convicted here. Defendants 
in a criminal case don't have to prove their innocence, 
they don't have to p~ovo anything. They are an they come 
here and as they nit iv^re now presumed to be innocent and 
tliat presumption is enough in itself to require you to acquit 
them until or unless you are ronvinced of their guilt beyond 
a reasonable doubt. 

Now, a. defendant having no burden to present 
evidence has an absolute right to judge for himself and with 
his lawyer whether or not ha -.Jill, take the stand. And yoii 
know, you have been observing, that one defendant chose 
to testify, the other didn't. As to ID*, Smith who didn't 
take the stand, remember that it is his absolute right not 
to do so. The fact that ho didn't, lake the stand may not oe£ve 
to prejudice bln nr; . r , ny - t y or , should not consider it 
against him. 

To put it more simply, the fact that he didn't 
take the stand should play no part in your be" 1 Iterations 
whatsoever, 

Nov/, v.*e have nil 'a.lked here repeatedly, as it is 
a fundamental and basic thing,about 'he burden of proof 
beyond a reasonable doubt, T,et me reel a borate on that and 
attempt to convey to yen the sense of v/h'-t it means. It means 

/ 

*ouT*enN otSTfncT count nrnontfcns u.s. coun^noujr 


* / • 
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what the words IHenlJy undertake to convey: it meanrt a 

• 

doubt that has its origin In your reason applied to the 
record or evidence In the cane before you. The notion of 
proof beyond a reasonable doubt le, not an excuse to avoid 
performing an unpleasant duty, it in not a guise or pretext 
for ox tend Inr, sympathy to anyone. 

A reasonable doubt in the kind of doubt that 
would cause a prudent pennon to hesitate before taking 
action in some (natter of importance to himself or her3elf. 

If I may spell that out a little hit, if yo u have, as all 
of us have from time to time, some serious, important de¬ 
cision to make and If you proceed to view coolly and ob¬ 
jectively all i he facts and factors that have a bearing orl 
that decis'on end at the end of that review you find yourself 
beset by uncertainty and unsure of yo"r Judgment you have 
a reasonable doubt, 

'Hie converse of that is also true. If you have 
* ♦ 
such a decision to make and If you proceed to the kind of 

objective consideration T described to everything bearing 

on that decision and If at the end of that process you 

didn't have that kind of uncertainty or reservation then you 

would not have a reasonable doubt. 

!>reo r beyond a vranonab'e doubt do-s not man proof 
beyond any conceivable or proof to a positive or 
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4 

mathematical. certainty. Tr it meant that then nobody could 


3 

ever be convicted In »ny trial In a criminal cane concerned 

4 

with trials or> with 1 ssues of fact. rt jg j n the nature 

• 

5 

of inane* about mattorn of rant,and most clearly about 


6 

matters or rant that lie i n the oast,that they are not 

% 

7 

canable of' bein r , nroved one way or another beyond cany doubt 


8 

or to .a Positive or mathematical certainty. The law deals 


9 

.In probahl.11 tlen .and w« do here in the criminal law as well 

'*1 * 

* 

10 

no when we nncak oi: proof beyond a reasonable doubt, we 


11 

don't mean proor beyond any doubt. 

t> 

12 

On the othc« hand, thourh. I have spoken also 


13 

or probabilities, it is tmoortnnt for you now to have in mind 


14 

that the probabilUy or ml It must be , very hi n h one in 

* > 

15 

a criminal care brfore a jury may convict, that the burden 

w. 

16 

of nroor on the government in a very hir.b one and that you re¬ 


17 

convict only 1 r in the end your minds are free of the kind 

/y » 

• •# ’ 

18 

of uncertainty and the kind o f ’ reservation I have spoken 

‘4 - 

.4 

19 

about. 

«« . 

20 

how, with those thoughts in view let's approach 

''V 

21 

the ape-1ric case before you and the specific problems it 

% 

22 

will present Toe y 0 ur decision. 


23 

r' cs t, by way of bac hr round and perhaps to make 




24 

lntelllrlble some of those number: nnd letter" in the in¬ 


25 

dictment as. you may hereafter be looMn- at » , let me call 
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.your attention or remind you khit in the federal system 
there are no orison except art Corprons In laws it has 
enacted has declared certain conduct to ho criminal. That 
in to say, we don't have coniron law crimes ar used to exist 
in our lepal nyntrm. HI crimes are derined by statute. 

And so underlying rvo^ Indictment In the federal court, 

, underlying this indictment, there is none statute or statutes 
some laws enacted by the nonpross. 

Now, the laws that underlie this case are laws 
in which Conpress has said that it Is unlawful to distribute 
or to possess with intent to distribute a certain so-called 
narcotic drop controlled substance. One such substance is 
heroin. And ro It is unlawful < r > distribute or possess with 
intent to distribute the dmp called heroin, 

Tt Is also under those same statutes unlawful 
to conspire to do these thinps. And as you know. In shorthand 
terms at least, this ease is about an alleged conspiracy 
to distribute nr possess with intent to distribute heroin. 

. ’* v 

ITow, this indictment ns It novr stands and As 
copies have been placed hefore you contains a sinple count. 

You may recall there were there courts when fcho cn3e oripirtall 
cane op I o he tried. Thn second and third counts have Iren 
withdrawn from you for reasons o~ lav? that need not concern 
you. Yet T-e concerned with this chnty-e »n Illepal 


ONLY COPY AVAILABLE 
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conspiracy to d'.-»i in br-roin, 


UHi, 


before we go to the snecirico of' that: charge 
and the 1nsurs you will consider. Ich wo just say very 
generally a rcu words about the nature or the concept of 
conspiracy In our lav/, 

!\ conspiracy, as T shall be repeating in a minute 
or so, <n an agreement or romb1n'>h!ou to work together by 

two or more people to commit nemo Illegal or criminal act. 

■1 

The gist of this concept of conspiracy <s the agreement or 
understanding or combination and one nunc* nbat i s the heart 
of the matter In our In, as ip our nystems o' law, a con- 
rpiracy may be a crime senar.-p-e and compute *n Itself 
apart from the so-cnl led cuhstmtlve ' fff'nse which Is the 
object or purpose o~ goal of the conspiracy. 

Ifov/, let me make that long sentence Intelligible 
to you. Let’s -onslder the crime or bWoW.le which is Unreldtfe 
with anything which you have to concern yours-! ves with here; 
You can have a eonsplgwy to commit a murder and the crime 
of conspiracy could he made out to be established, the people 
accused of conspiracy could be convicted even though the 
murder wan never actually carried out because aa I aay the ’ 
g.int of the c*\hne of conspiracy Is the unlawful agreement 
Plus an overt net or more ‘ban one overt act • and I wilt be 
talking with you about that, A"d -,s r r»y you can have the 
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conspiracy though the substantive offense was never con- 
dieted. 

Nr-,!, here t.he .alleged substantive orronse wad 

the possession or heroin with Intent to distribute It or 

the distribution or heroin. And there no substantive 

orrense elnl^d nr established as the e.ise ernes before you 

for your eons Meretton. There Is a ohnuge of conspiracy, 

the unlawful agreement and that <„ the thing that you wilt 

'*1 

he concentrating on In your drijhmv.t1.ons. 

- Y 

Wow * Cor ymr convenience, an X da Id, and for 
the convenience of nil of nr T h,»r give-, yon that indictment! 

,**?** "° fc r "' r " r r ”" u *" *»« T would lust an aoon you 
soerd time on reading It while we go on with these In¬ 
structions, but It may he convenient and useful to you to 
re for to it -in wo fro a!or>f:. 

Thl~. ImMct.rnenfc, nr you rrr looking it the first V ' 
Pape, chargee a conspiracy that began on nr about June 11th 
of what In now last ye-r end extended rnr a nerlod up to 
the ruing of the indictment <n the form of a pleading. 

It favs In the first paragraph that It was a 
conspiracy In which the defendants with others, known or 
unknown to the Brand Jury, agreed and combined and so forth 
to violate certain enumerated nt.at.nter, , have told you about 
those statutes, rhgj- r, r btd non: easing with Intent to 

SOUTHERN DISTRICT COURT RE PORTERS. US COURTHOUSE 
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dir;i;r.lbuto h0”olri and other narcotic substances. 

And Iho second paragraph on the first page 3 iys 
that the nonnpl wry wan deal good and had art part of it the 
object of the distribution end possession with intent to 
distribute. Then If you ulil Just look by way of anticipation 
on the next page, you v;M.i nde that it contains A list 
running on to page l of 7 overt arts so called. And T rihall 
be talking to you about. t.he m and their significance In this 
cane In a li ttle whi 1 a„ 

At this rotnt lot. me tell you, because this now 
focuses you on exactly the matters you ;»re in think about, 
lei; me te ll you the opti a 1 el eaten 1 u, so called, of this 
offense of conspiracy as changed In this case. 

Hofore you ran convict either defendant you must 
he Patintled beyond a rornonahl.o doubt on each and every one 
of three essential el.erventn, l'?ch curt every one means that 
If you are *>ot satisfied on any one o’’ them you would have 
to acqult. For a conviction the government must prove 
all three, / 

Mow, let; me tell you those three essential elements, 

First that for aoir° period of time between Dune 11, 
107^1, and the arrest in thin case on the ’wring of July ?nd 
there wan a conspiracy of the kind the government alleges 
in this indictment, na ,rt -ly a con~oi r«* *v i.h.it had as 1 ta 

SOUTM(BM OiS’BICT COURT REfORTCRS. U.S. COURTHOUSE 
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object the tin’awful d > s tributlon of horoih or the possession 
or heroin with the intent to distribute It. 

The second essential. element is the requirement 
of proof that the defendants hero on trial, or either of 
them, knowingly and intentionally participated in the con¬ 
spiracy. 

The third essentlaJ. element is that one of the 
conspirators committed at least one of the overt acts set 

■I 

# 

forth in the Indictment during the conspiracy and for its 
purpose. 

let re go back over r ich of thos° essential ele¬ 
ments and explain t.h yn .hist a little hit. As to the first, 
the requirement of proof that ’ha consolT*acy alleged actually 
existed goes back to the basic concept I told you about before * 
and since it Is basic, T will be repeating a little bit 
the things that T said earl 1 er, a conspiracy, the purposes 
of this and in moot crimina l cases i ■* a combination or 
agreement between two or more persons to act together to 
take concerted action to accomplish some criminal purpose. 

As I said it is the unlawfiJl. agreement or combination that 

* ♦ 

is the gist of’ this crime of conspiracy, 

Tt is frequently said that a conspiracy is a kind 
of partnership Hi crlm<-. go in this retting you hear Words 
familiar to people like agr-eemenl; and partnership. You 
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2 

understand. though, thet It isn't, necessary in a conspiracy 


3 

case for the government to prove an agreement, or ft partner¬ 


4 

ship in any formal or standard or familiar sense of those 


5 

words in the law and it* life, Your common sense will tell 


6 

you that j e and when people g,ot together to agree on the 


7 

commission of some cr^rne, if and when people enter into 


8 

a criminal conspiracy much is loft unexpressed, milch is left 


9 

to tacit and ' nfo-mnal understanding, But you will also under- 

•4 


10 

stand that there must have been what amounts to a clear 


11 

understanding between two or mere corsplrators to engage 


12 

in the Illegal enterprise before this element, this first 


13 

•* 

and basic element of conspiracy could he made out* 


14 

So since you arc determining whether that has 


15 

been proved and since you will understand that if a conspiracy 


16 

exists it is sometimes proved in ways other than by showing 


17 

, » 

the language of agreement or standard contract terms, you 


18 

will understand that in this as 'n m?ry cases charging con¬ 


19 

spiracy you will be looking at the pattern of conduct that 


20 

the evidence makes out to you, you will be looking for the 


2i 

course of events and relationships, however long or short, 


22 

you will be looking to put together all these events 


23 

and actions and relationships rod to determine from that 


24 

kind of synthesis whether or not the government has estab¬ 


25 

lished beyond a reasonable doubt that, 'lie conspiracy alleged 
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actunlly ex1 sted, 

Mow, T told you,and T repeat, that a conspiracy 
may bo made out, may ho proved whot.hr>’* or not the object, 
the substantive offense van ever* carried out. Hie conspiracy 
may exist, In other words, v,'bother or not it succeeded in 
achieving whatever its purpose may have been, 

r 1 

You will ho then reviewing all the evidence. 

You will be determining from that evidence what it shov/S 
and what it mav fail to show. And taking all the evidence 
together you will decide whether tho kind of 1 .’legal agreemeni 
or combination or understand in,a alleged in this indictment 
was in existence during the tmr'crl aliened In the Indictment* 
Mow, T sa’d during the period because if you find 
that there was a conspiracy, the exact length oT its life 
is not a matter of any special consequence bore, I told youi 
and you see It before von, that the charges of the conspiracy 

* 

extended from June 11th up to the date of the indictment, 

Tho government isn’t required to prove that the conspiracy 

$ 

existed for the whole of that period,or Indeed anything like 
it. 

Jf you find that a conspiracy like the one alleged 
has been proved to have existed so far r»? its length or 
duration is concerned It would be nuf to lent if it existed 
for .any time during that period a U c*g< d In the Indictment, 

SOUtMtPN 0«$YF«CT COURT nrr»ORT€»S U S COURTHOUSE 
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A conspiracy, a" you vroui.fl know, rind an I instruct 
you .In any event, my ovist, may be completed* may be a 
full agreement of the kind the lair denouncer. °ven though it 
lasts only hours. You. must rind some duration, but I repeat 
It need not endure for as long as the period alleged in the 
indictment. 

Now, if you '•re not satisfied that there was 

such a conspiracy for some time during the period alleged 

■1 

your tan If In this case 'rill be ended and you will be expected 
and required to return a verdict of not guilty as to both 
defendants, 

Tf yo” rind the conspiracy has been proved, 
that being the first essential element, you will, at least 
if you proceed logically, turn to the second essential 
element, the requirement of oroof* of participation or 
membership l * 1 a. ecnsplr.aey, 

i * . . !. 

Tint/ question o r alleged membership must be con¬ 
sidered and decided bv you with specific md particular 
and individual reference to each of the two specific and 
separate individuals on trial before yo". And what I am 
saying In saying th^t fo you is that 'n a conspiracy case 
as in others,the question of tie gni.if. or Innocence in our 
lavr in an individual o-o a"! each Individual has a right 
to he considered on h' mm I’o’* iMr ''lad of serious purpose. 
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Vc don't; folio* and von won't foi low doctrines or B ullt 

by association in pnn«Morln(» this consn.1 rady case, 

* 

r ° fho »vr>l:i-Inal.'on of' any defendant;, of either 
of these do fend an in, m r , conspiracy. if yon rind there wan 
a consol racy, noedrs to he indyed, needs to bo considered 
by consider Inc; what the evidence shown as to his own words, 
his own action, his own intent, ^b-s- things, ar. in many 
areas o" human understand i.ny and of ritual Investigation, 
will of course he considered hy 7c .v in relation, where you ’ 
find there is 'f'a' loM, m -Mation to those statements and 
actions and o^rts In-e'yiny other acri d r. That; is to Say, 
you Itnow whHlvn. i„ « t... 0 ,. ,,* • -by re , lse that the 

thln.es that r-'^rOr do .~rd the i birrs that people say fre- 
nuently take on meaning, ivenucnt-iy Iv-ono intelligible only 
when they are considered in relation t.e the things other 
n-ople do and ihe thlnpn o'h- ,» peon i.o s-»v. 

And -o v.o M- if tent that you find relationship, 

to the extent that you f’nd .vents following one another, 

to the extent that yon find events In' errel.itt. ni <; with each 
\ 

other, ohvjousiy those .re i.r tlonshlns vMM have a tearing on 
your understand l nr, end on you*' .irdryion'.. 

T>,t: ,:,,r ' n ,n the end you vMl! also understand 
that the ones Mon whether ?Uhrr fi'i'hh or Mr* V/ln^nte 

a m ' nhor -' It ftl (-'n-r’,- -. ,nn 1,0 1 quention to 
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bo decided on the barir, of what tin* cadence tolls you about 
him; about what he said or did or what ho intended or what 
he didn’t do or say at the time hero in nwoation. 

To to rrrmarlr.o tha ? ' f you win room* on each In¬ 
dividual. rr bat my. It will require you to consider what 
othor people did and said at various ’’men during the course 
of this mr.r. Tt results that In focusing on each individual 
you are expected and entitled to look at all the evidence 

■I 

before you and consider It. Jr, detcrnlring what it tel'l 3 you 
specifically about each of the two separate Individual 
defendants before you, 

T have mild ou »->.y and should Ion’, at all the 
evidence and I hasten tv* icdlately to put \\:o restrictions 
or fjualif lent inns, on that. Tn lb/- particular setting of 
this case there are two exceptions ,spd T think It w 11.1 he 
clear to you In any even’ that they ovist, but I must 
particularly in?*true*; you about them, 

Y'>u heard some evidence, * : . 0 r.Vre y ou ihe first ex- 
eptlcn, of all eged dealings be tween t l *•* witness Tyre and the 
defendant Virgote relating to l imes before the period alleged 
in this Indictment. Wh-tever that evidence does or doesn't 
tell you T nov; Instruct you that you my/ consider it only 
as against the defendant Wingate. Tt has no bearing on 
the defendant frolth. 
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* 

Hr.-r, secondly, vre have a kind of reverse situation. 
You have hoard of statements said to have hern made by Mri 
Smith fol i ev? 1 n.g t he arrest ok both d' - 'f andante In the earlv 
morninn of July 2nd. Any statements that you find were made 
by fir. Smith acter the arrest may ho considered only as 
against Hr, Smith, They have no hearing or significance. 

With rennect to ?1r. l.’ingnto. 

To f ' *' v! that a defendant was a member of a con- 

splracy you met rind thot he knew the unlrwOtl purpose 

# 

of the enterprise and knowtngly annoc:* pled himself With It, 

The government must establish behond a. reasonable doubt 
that a defendant, enter- ■' into a sonrrvl eif:y aware of Its 
basic hature and. its basic purport** and Intending to parti- 

t 

cipate in carryinn out that purpose. Here is a specific 
criminal Intent;, the Intent to violate the lav: In a narcotic's 
transaction about which T told 'you. And when I say the Intent 
to violate the narcotics lawn that does not mean obviously 
that to be found guilty n* defendant must bo shown to have 
known of the specific statutes or enactments under which 
he stands accused, but he m.i~t ho shown t.o have known that 
the kinds of narcotic transactions in which he was agreeing • 
to engage are transactions denounced, forbidden by the 
criminal law. 

Now, mere a~- ociation with one or more conspirators 
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or presence wlt;h one or roro people who am conspiring to 
commit a crime do r ;s not In itself mk* anybody a member of 
a conspiracy, similarly know 1 edge that there In a conspiracyJ 


that poon.tr with \itim yon arc ores-u b arc engaged In a 
conspiracy, knowledge without participation 1 : not sufficient, 
ilhat is necmsiry, to repeat what I have already told you* 
is a showing that a defendant, became associated with the 
scheme or the titan or the transaction knowing Its purpose 
and intending i’rself to act In one way ho bring about 
or achieve that nurpose. 

TP a nor non part lei nates { n that sense with 
knowledge he may become ,a. conspire* f”, a member of the 
conspiracy even though 1 k- engages or participates in only 
some parts of it, 

Actually, whether or not; It has any hearing on your 
understanding of he evidence In this case it may he said, 
because it in the law, that you can to a member of the con¬ 
spiracy oven though you don't know all the other members 
of the ''cnr.plrucy. The ones hi on in any event, to repeat 
and sumrarl70 it, is whether a person has voluntarily joined 
In the conspiratorial venture knowing what 11 was about 
and desiring and intending by his own nv’bic 1 pat.ion to 
bring it to completion, to accomoU rh its objective. 

The Indietmoit charges,">nd the statute speaks 
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2 

in similar wo'•dsr Wi.it '.hose defendants Intentionally 


% 

3 

and knowingly conspired, And X hive been talking about 


4 

membership. T have been talking about the knowledge 


■f *v**’ 
i, . 

5 

neccanary before a membership In a conspiracy can be estab¬ 


, 

% 

' 1’ 

6 

lished, You can't become a member of a conspiracy unawarej 


\ , ** • 

7 

in ignorance of what you arc doing and what It is aboiit. 


*' < + 

t 

8 

And as T say, we covered that, hut those words knowingly 


/ . 

1 1 • ..»*« '■ 

9 

and intention U.y are used to Identify a basic clement m 

"1 


‘f 

4; 

10 

the law, the element or criminal Intent and rc I dwell on 



11 

them and expand on them a little bit beyond v;hat I talked 


-V. j> 

V .1 , 

12 

to you about, in connection with this question of membership; 



13 

T say to you that although the words are central. 


• 

f •* ‘ *' V , 

14 

they are vital. They arc not very complex, and they are not 


•v tV J 

fV i.. 

15 

very complicated in this case. Tn general, ns background 


f.' ;VN 
*! : »> 

j *. 

16 

j 

to your consideration of this question oT membership, 


■C y 
* V 

17 

have in mind that when wo spec'' of actions tikcn intentionally 



18 

and knowingly in the sense that concerns here vie are 


V, *“ 

19 

speaking of things that are done deliberately, voluntarily. 


v 

20 

purposely , with an awareness of the nature and object 


' *• -v 

■ k 

21 

and possible consequences or those actions, not things that 



22 

are done by mistake or accident or negligently or by in¬ 


% 

23 


v, , 

advertence. 


• 

24 

As I said to you before, to act knowingly a person 


\ -r v - ' 

Yy* 



. - 

25 

doo3 not need ho know s iccif iee.lly that he is violating a 


» * * 

V» t * 
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parties I ar law that hr; could cite or* quote ot* identify. 


n 

but in this ease again to make out that element ol* criminal 


4 

Intent a defendant muat bp sbovm to have realised that he 

| ’ • 

5 

war, planning, agree!ng to engage in transactions relating 


6 

to narcotics and to have known that ruch transactions were 

1 ♦ 

7 

forbidden r.omevrhere by the criminal law governing his behavior 

i 

8 

These characteristics that make of knov/ledge 

v » 

9 

or intent cannot be proved by so-called direct evidence, 

•4 

•r 

10 

When you are talking of intent yon are talking of the quality 


11 

or function of the human mind, Xt is •» fact like other facts. 


12 

hut it Is, a fact we art* In the habit, of ascertaining by 


13 

so-called circumstantial rather i han direct evidence* We 

9 

• 

14 

don't commonly have rmam for looking into a person's mind 

y.v 

15 

or knowing by direct observations what he believes and knows 

t • a 

i) 

16 

or intends, f’o vie are in the habit in our daily lives 


17 

and i.n the courtroom as well of relying on circumstantial 


18 

evidence to deci do who'.hep p. person 1 Mows what he is doing, 

|Mrf * 

19 

whether he intends to h- doing a. particular thing, what htfc 

\l 1 ’ 

20 

motives and objects and desires may bp In engaging in 


21 

particular conduct. And you will make that kind of study 

Q 

22 

of the evidence in this c-.so for the mirpor.e of ascertaining 

4 

23 

r rom all the circumstance wh*. ..her time defendants , or either 

• ... 

* 

24 

ol them r knowingly and Intentionally became members of the 

% 

25 

conspiracy the government charger;. 

1 i ,■ 

vAj^y* IV 
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Ar» j now T come to the third and last of the three 

• 

essential demon's, If you rind thorn vns a conspiracy^ 

IT you rind that either or those defendants ijpre members 

you may sti ll not. convict unless you am also satisfied 

beyond a reasonable doubt that at. .least one of the overt 

acts alleged In this Indictment: was committed during the 

conspiracy and with th^ object of' furthering the conspiracy* 

A word or t.-ro about the theory of that, Tt is 

*•5 

the theory or our law generally, and in this particular case, 
that people might talk about ongag.lr.g in some criminal conduct 
and then rot mike a single novo or tr’ o a single step toward 
carrying out that kind nr 11 legal en 1 reprise, it is our theorv 
that If no such single act or step occurred people ought not 
to be found gu’lty of crime because of' mere talk of the 

• " | 

nature or the agreement, To It Is required before the crime 
of' conspiracy my be found to have been committed -at least 
one overt act must be rroved, 

t ' l 

When you turn to pager? ? and 3 of this Indictment 
as you can see there are 7 overt acts alleged. Overt acts 
may he things that are not in themselves criminal or wrongful. 
It In not criminal or wrongful to have a conversation in 
a car or to he In a oar and that kind of behavior in Included 
among the things alleged under* the he-d’nr of overt acts, 

nevertheless T tell you tb-t one of those things 

southern district coupt reporters u.s. courthouse 
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must ho nrnvr ! hci’oro i tir con so 1 racy charge may ho completely 
established, Tri telling yon tbit I should also cay thab 
the government is no 1 ; neon iced to prove more than one, hut 
It mur.t prove at leant one of those acta committed by at 


leant one eopnni^ator , )f l 'or(' the crime may bo established, 
Now, those -]"n the onncntlal elementd that you 
are to conr, Icier, T,et r r - g've you imnr general thoughts 
that, are also *v»thcr standard about the ways you will go abou 
considering those tutor--; ard the rernonnibl 11 ties you v/lil 
have together In the Jury room. 

One or your tacks, an you know. In to judge, to 
appraise the o 'edibility of witnesses. You rely on the 
witnesses, to tel] you what, happened and the or tent to which 


you may rely on them Involves, yon in standard and critical 
Jur*y work - the assessm-nt o r credibl1.lt''-, 

'"h r,v *o is, nothin'* technical anil there Is nothing 


specially 'goil site aVrl: that subject , V rn though it in 
a. regular and necessary part or jura' -lnntruetlonn. 

TiT-zycrr. and judges are riot specially expert 
•n judging credibility. It is not a specialty to people 
legally trained ~ at t.hat *s the tberuy of our system 

o trial by Jury, Wo bring to the courthouse cltigers like 
yourselves, normally not t rained in. th" t- ebnloatj bles of 
the law In the hei |oc yo ,, , r ■, ving yot| your 
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collective window, r.xner 1 enoc, knowl e-ire o 1 * peonle and 
the v/rty the world works and that yon will apply those things 
to the wl hnonsos pen have seen mvi heard In meldng your 
judgments of* erodlhl M ty, 


Iff 




I it, • V. 


1 & 


You win he a eking together how each of these 
witnesses impressed you. Did the witness seer to be frank 
and direr.t and forthright? Did ho seen to know what he was 
talking about? I-Id he -eem, if’ he knew what he was talking 

i 

abort, to have a. pm-po-c to f ei i you -accurately what he knew? 

You ran compare direst with cross-examination. 

You may consider the Ir.l-’nsie pi awn ’ b 11 it.y of the testimony 
or any 1 ten r»s the toaMnony, Y-»u nay consider contradiction 
within a witness’ testimony and betvraen the testimony of 
one witness and that o f ' another. 

You will rrmemhoe when you are judging credibility 

t 

what, v/e talker! about taut r rlday vrhen you cane here to be 
selected to sr'cwf nn this Jury,that ail of t» « witnessed 
start out equal an they come v, ».f 0 r»o you, Tt doesn’t matter 
who called them or who t;hey are - each la to be judged 
on h1 a own, 

In the ond Presumably you v*11 find some witnesses 
more reliable than others, mo T, e truthful than others, bdt 
that :1s not a furictlcn of* their statu: - or the side they are 
supposedly on, it Is a function of ymu> judgment of each of 
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thorn an i.ndtv'dual hrmn beings. 

■ 

Wi 

3 

• 

Tf You rinrl that a witness has given you in- 


4 

aocurato or faino tentlnony you will want to consider, as 


5 

I said or And leafed, whether that, was the result of a lie 


6 

% 

or a n' a bake. ’for will want to conn idee whether any inaccura¬ 

1 

7 

cies related to things central in the care or to peripheral 

.i 

8 

or incidcnta i t.h i t,,-- u 


9 

Thhu In true of r 11 doroets in the testimony. 

‘n 


10 

Consider whether any inaccuracy, any contradiction, any 


ii 

Inconsistency, surgests to you a doll berate intention to 


12 

mislead you o r ’ accident e M human fa liability and 


13 

make your .Judgment of "rodAbility accordingly. 

• 

14 

T any wltn-ss In your judgm* nb has wilfully 


15 

• 

testified falsely to you abort a f-y*t material in the 

Jp; \ 

1G 

case lt is up to you to decide and you a^e free to decide 


17 

whether yod win reject, an r.c the testimony he pave you, 

V /, 

18 

or you may credi t such ra T, 'a’ of t.he testlno*r r as you find 

*jto Ji- 

19 

believable and useful for your critical 1 ask of finding 

h- 
V> : 

20 

the truth. 


21 

New, In considering credibility we are all In 


22 

the hab.lt 1 rom time to time of considerin' the Interest 

• ' ** 

23 

or motive of a oorson who tells us pr.no alleged fact or 

. r' 


. , *■<» .■ 

24 

other. Tt is obviously a factor fhn': v' rt vfMgh together 

? • 

25 

with other factors *n dec i ding how far we may rely on any 

^ V,'*> • 
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account given to »n tv.- somebody about something of con- 
noquenee. It is a Victor that you win weigh and consider 
together with other factors bearing on credibility. You 
knov/^ for example, v/hotiy- it war; mentioned to you or not 
that a lav/ enforcement officer may have an interest in 
the outcome o r th.e case with respect to which he has taken 
official action. You w5U ’know at th* name time that the 
fact that a law enforcement officer has m interest in 
enforcing the lev/ does not l.»y anv means signify that you 
can*t rely on hiv* testimony. 

You will know that a defendant who takes the 
stand In a criminal case bin a deep rod obvious interest 
In the outcome of that erne. Again you win know by the 
same token that the fart that a defendant has an interest 
does not signify that his Interest in fo* that reason to 
be rejected, in other words, gonerally the existence of 
an interest doesn’t rrv ». that the witness Is to be disbelieved. 
If it meant that we would solve the problem by never allowing 
interested people to testify. 

T call your attention to this subject of interest 
mereiy to remind you, as T my in general and noon in somewhat 
T1f>r0 anectfic terms, of a factor that von are to consider 
with the oU> •'as In making jodp-entn about credibility, 

riven, a:. I have Indicated, there in one aspect 
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of t hiu nuh.leet ol’ 1 n! <■■>>.'p,i that vf v 1.1 puesuinably olay a 
Special, part In your rtcliborfii-.Jnnn -<rj it has In the summation 
you have Just hoard, ''’hat is the nnh.lect of* so-called 1n- 
formant's tosiimnny and 'hat involves some special observa¬ 
tions abow t the *•* Itness Marvel ' Tyro who came before you 
as an informant in this case. 

Tn th 1 nklpf about that yon will rrn.l1.2e that the 
government, the prosecution frequently considers 1tself 
come,piled l.o rely on the hasttmony o'* an informant, of personi 
v;ho have themso'lver err-aged in criminal conduct who come 
to testify tn prosecutions ay Inst other neon'e. The proso- 
eui-lon tales the norlt^n, and (here really Isn’t any quarrel 
about the legitimacy o° hi", position, that It. must take 
the v;1 tnesscs 'us It r luds then In performing the function 
of enforcing the orirolnn 1 law. Tn any event, there certainly 
is no prohihi.tlon nga’i r.t (:he use o r Informants In the trial 
of criminal canon. 

You are instnvictcri, however, (hat you must 
scrutinize the testimony of nn Informant v.’lth particular care 
and deal with It with particular caution in determining 
whether you will find it to have been credible. You want to 
ta>e into account the evidence you | -md and the arguirlehtd 
you have hoard as tovhat may have been the motive of Mr, Tyre 
in giving the testimony that you Inui-s. Was Mr. Tyre's 
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indued by benef-i In th • t he o < booed C c ro-H vo 
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Cor that? I’an bo ly«rv- -r :w-v W d:u: or- nofflC 
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bo.l 1 r ( ivi, iMr- *t ' ' ! v" •‘■"/•'i"on In 


fi 

connection with h»r own d 1 !T1 rvpi,.< !5 with the lew? 


*7 

( 

Of rPd ho, •:brthe” lr< the oy< re 1 no of conncience 


8 

or :ln .an anfcul •» .hidr^nh in bo Mr ,v-» r /yif ? : -h inherent. 


y 

did ho h'lbc 'J o • trr’ and tri ' yo- «,N truth. -,hoUy or in 


10 

part'* 


11 

l ' l ° you hoi 1 o 'o Chat bo yoi.’l•! curvy Onvor with the 


12 

procccrtor o- -otb Law -i>r 0 -,v, •« ■ • icor.n by ly1n „ t prrhr , pa 


1.1 

to then, on Co -or. o, ,« w. • M V: ’• t-P-, whether m his 


M 

rolClnl' In tore-b, or otb ■ r rr> IP V:-r~ end ''.ell the b.-uth 


15 

an ho nv'ore ho * row id do? 


16 

bbd ho in shoot yiln •* ' h->t p. l;o »,vi he bent 


17 

f 'or him, for. oh-lover rvano.r: ! :■■ t>, this picture affecting 


18 

h irvwj r, (l id b Ml 'Ml ’ 4 • o"! d b.o ..-or Mm to make false 


19 

accusal; 4 onr* or o lm.' ‘enrdfviv. , ;h ,n~s that he kn0M 


20 

or win In a T '-o r ' 11ion to i nc» •m r ..p,.. M 


21 

i boar .• i tons wo r<‘ nr eh *> nature that an 


22 

t nny* vott would MT-r-nr <>,. ,. or .,.. . , n ny ovent 


21 

* i drovaIniny the p^dP'] Py o'* r.\ m.vvo, a, the end with 


24 

i!r. Tyre, wi th •’ny y • ?,’•»*■ nr. *v>u nr 1 . ' r i i p ir , r.actorn 


25 

that, your jvdnv. - WorPd -M yon l r. <-o ’ S dev in wablnr 
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your overall ietermlnat 'oh nr: to credibility. 

lTov;, an to Hint, an we approach the end of these 
instructions, 'n judyiny credibility, In Judpiny nil the 
questions that will be i«rt with you nov/, remember that 

t 

there will be 10 of you In the Jury room. That means ohvioU 3 l 
that you are expected to no to the Jury room and reasonably 
pet to,nether. Tt menus that each of you Is not only entitled 
but exported to contribute your eym wisdom and vour own 
thought to this collective tank o r Judgment, 

fb- the same token, It mean:? that each of you will 
po to the Ju v, \ r room nrmared to liaten courteously and 
thought,fui ly 1 o the vl nm r xnrossod by your fellov/ jurors, 

T think you know, but just In case T remind you, 
that In order to reach any verdict either way on either 
defendant you must be unanimous. \b the same time the unani¬ 
mous verdict, o" the ju^y must represent the individual 

4 

judgment and conscience of each member of that jury, Thai 
means that If ’-on are reasoninr, toy,other and you are led td- 
tionallyto believe that a. v.iov; you heard at an earlier time 
was wrony you won't hesitate to chanye it. It means also 
that Jf you hold a vlev* in yoo<l conscience you won't feel 
obtiyed to or permitted to rive it up Just because you happen 
at some point to find yourself in a minority. 

How, 1 ° dnr'cy y n ur rleiibri*attonc you think 

SOUTHERN OlSrn'CT court reporters. tl.S. courthouse 
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you want to h**»r any p.-r»t of the testimony ar.ain or see 
any of the exhibits send rs a note through your foreman 
one! we wt 1.1 I'lrvl vbp.t H; -1 m you need and supply it to you. 

if yon norvl In hear any of there instructions 


anain send us a note about that and wo will try to 
with that rrcrept. 


comply 


Tf you are -endV ik a »'ote at any point and you 

are divided at I hat particular time don't tm| ps hovi the 

■i 

vote n hands, don't t»*t i m :j :p«-, <«i »on, ti* * r , a private 
matter for Use J'pv and not one that wo ov.yht to be involved 


TP -t-r-hra T i. HV o n trr'V’.od onrl terj there arc 

two nonary I-o Tndiv'dna’ defendants on trial. Pore, You are 
to reach a separate and distinct vorr’ Vet on each of them. 

Our* nrrtirw. -in 11 ,,„ n ,, r i j ~ <0 p nv0 verdicts 
delivered orally i»* on* n court, rs thrr than \ r n note. r,o 


when you reach a verd let yon wilt .let it >>« vnown and 


come 


In hero and yvv< r fY«rr*v»-i vt* H announce it on yoiir behalf, 
’■•e'tore r • r*' you retire Jet no consult vMbh 
counsel, and iv 1 ' 1 ' 1 >^cyo ■■otlcry' «->•• o*. her additional 
different tb 1 apy * >y i ,>ip i r , the t,,r» v 

v.i * • • 

r 'oes anybody wont i.o roue la Mu* side bar? 

MPd. p-v'j.nv;: Mo, youv. room*. 

Td coin'’”: Mr. Cm* lev? 


SOUTHERN OIS1 * ICT COURT REPORTERS. U.S. COURTHOUSF 

r o r v • ' »*nr • r« 'v -i • •• *. ’ r n 
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fr\ nimLFY: ? r o. 


fm * voimriWi The povovnmonl; hie no exceptions; 
fJOT T T?T: T’l that event Jot urs hive the 

marshal. rtvrorn and the Jury nay retire. 

(’Vrplymrr.b?.l sworn) 

,r 'jrr CT.FRK: The Jurors will niea.ie r,o With the 


marshals. 


(the Jury left the courtroom a.t P.M, 

to commence del Iheratlour..) 
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UNITED STATES DISTRICT COURT 
SOUTHERN-DISTRICT OF NEW YORK 

- -- -- -- -- -- -- -- - -x 
UNITED STATES OF AMERICA 

- v- 

NOTICE OF MOTION 

FRANK WINGATE and 
KENNETH LUKE SMITH, 

. Defendants. 

- -x 

h RS! 

•1 

PLEASE TAKE NOTICE that upon the annexed affidavit of 

I 

ROBERT A. KATZ, ESQ. duly sworn to the day of November 1974, 

the indictment and superseding indictment herein and upon all 

of the proceedings heretofore had herein the undersigned will 

move this court before the Honorable Marvin Frankel on the 

day of November 1974 for an order 

1. requesting the court to allow the defendant Smith 

an examination of the Grand Jury minutes upon which rests the 

indictment and superseding indictment. 

1 . 2. Pursuant to Rule 16 of the Federal Rules of Criminal 

Procedure permitting defendant Smith to inspect copy and/or 

photograph material which requests therefor are annexed hereto 

% 

and made a part of the instant notice of motion (Exhibit A). 


' « i t 










y 


. bll 

' . ' fa 

3. Pursuant to Rule 71' of the Federal Rules of Criminal 
Procedure directing the United States Attotney to serve and filfej 
in writing, a bill of particulars as to the indictment and 
superseding indictment herein, said requests are annexed hereto 
and made a part of the instant notice of motion (Exhibit B). 

4. Pursuant to Rule 41 of the Federal Rules of Criminal 
Procedure suppressing the statements of the defendant Smith 

any statements of the co-defendant Wingate or any named co- 
conspirator and all recordings and wire taps on the ground that 
such statements or recordings violate the rights of the defendant 
Smith and more particularly his right under the Fourth, Fifth 
and Sixth Amendments to the Constitution of the United States 
of America and defendant Smith requests such other and further 
relief as to the court may seem just and proper in the premises. 


Dated: New York, N. Y. 

November 1 1974. 


TO: 


Yours, etc. 

BARLOW, KATZ f. BARLOW 

‘JvM'ylt. 


By 


J-u. 


ROBERT A. KATZ 

Attorneys for Defendant Smith 


133 Broadway 


New York, N. Y. 10007 
233-0570 


THOMAS FORTUNI, ESQ. 0^^ 

Assistant United States Attorney 
Southern District of New York 
Federal Courthouse 
Foley Square 
New Yotk, N. Y. 


, M ,v COPY ^'' LABLE 







UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

_-x 

UNITED STATES OF AMERICA 

-v- AFFIDA VIT 

FRANK WINGATE and 
KENNETH LUKE SMITH, 

Defendants. 

________________ _ - x 

STATE OF NEW YORK ) . „ 

COUNTY OF NEW YORK) . 

ROBERT A. KATZ, being duly sworn, deposes and says: 

1. I am a member of the firm of BARLOW, KATZ AND 
BARLOW, attorneys for the defendant, Kenneth Luke Smith. 

2. I am familiar with the above entitled action in 
which the defendant Smith has been charged with having entered 
into a conspiracy to violate sections 812, 841(a)(1) and 841(b) 
(1)(A) of Title 21 of the United States Code and further with the 
substantive counts of attempting to distribute a schedule 1 
narcotic drug on two separate occasions. 

3. There was no preliminary hearing in this matter 
and the evidence was submitted by the United States Attorney 
directly to the Grand Jury. 

4. After an investigation of the facts including a 
conference with Assistant United States Attorney Thomas Fortuni 
















on the first day of November 197A, I have concluded that this 
indictment appears to have been procured by evidence which is 
iegally insufficient to support said indictment. 

5. It appears that the case against defendant Smith 
rests upon the mere fact that he was in a car at the airport 
where the arrest took place. The car ride to the airport is the 
sole overt act alleged in the indictment. This, it seems, is 
all the evidence submitted to the Grand Jury, except perhaps t a 
statement taken from defendant Smith in violation of his Ath, 

5th and lAth amendment rights, and tapes recorded in Violation 

of defendant's Ath, 5th and lAth amendment rights. I, therefore, 
lequest that the court allow defense counsel to inspect the 
Grand Jury minutes so that a motion can be prepared to test the 
legal sufficiency of the indictment. 

i • * 

6. That during my conference on the 1st day of 
November 197A, Mr. Fortuni informed me that the government would 
seek to introduce a certain written statement taken by an 
Assistant United States Attorney prior to defendant's arraignment 

• J * 

This statement was taken while defendant had been in custody for 
a period of approximately ten to eleven hours. The defendant 
was admittedly a cocaine addict with a $30 per day habit. This 
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raises a serious question as to whether defendant >*i?:b . 
physically able to understand the statement of rights as lead 
to him. In fact, at West Street, and before defendant wes taken 
to court, he asked for medical treatment which was refused him. 
The authorities informed him he would be taken care of after he 
returned from court, 

7. The defendant was informed bv Assistant United States 
Attorney Murphey that if he made a statement, he would be placed 
in TASK and It is case dismissed. Further, the statement contains 
a question purporting to be a waiver of rights. Conspicuously 
absent is an answer and express waiver by defendant. As further 
evidence to support the contention that there was no knowing 
waiver, the question appears to be crossed out, implying that it 
was never asked. Accordingly, we ark this court to suppress 
this statement upon the ground that defendant's constitutional 
rights were violated. MIRANDA v. ARIZONA 3V' U.S. 436. 

8. That during my conference with Assistant United States 
Attorney Murphey I was informed that the government would seek 
to introduce several tape recordings of telephone conversations, 
telephone conversation recorded on^Jvne 13, 1974 and June 20, 
1974. Upon my request to see a wire tap order, Mr. Fortumi 
informed me that there war no need for one as a party to the 
telephone call had consented. ’Jo are informed by Mr. Smith 
that he did not consent to this, and \>o fail to see hov an 
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alleged co-ccrtspirntor, cc-defendant* (Frack Wiugato) wcu3 d 
knowingly consent to the taping of a conversation, the substance 
of which might possibly incriminate him. Accordingly, mp esk 
this court to direct that this evidence be. suppressed as violativf 
of the defendant's Fourth and Fourteenth Amendment Ights. 

9. While Mr. Fortunl at our November 1, 1974 conference 
had informed me that he would provide a written bill of 
particulars ns to dates, times and places referable to the acts 
of the named parties in the indictment, to date these particulars 
have not been provided. I therefore annex to this .affidavit 
a written demand for particulars and for discovery. (Exhibits 
A and B) 

VMEREFORE, I move that this court grant ^e'erdant 
Smith's application for: 

(1) The inspection of the. Grand Jury minutes to test 
the legal sufficiency of the indictment. 

(2) The suppression of the t'’pe recording cf June C y 
^ 13, 1974, and June 20, 1974. 

(3) The suppression of the statement; taken from 
defendant Smith on July 2, 1974. 


v i • t ' " i u 


ROBERT A. RAT?, 


Sworn to before me this 
I 3 day of November 19 74. 


yn 

'Jew Tort 

1 < 4J 

, ! it i.'i«n» County 
i.p.iut Mot.h 30, \97f 
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DISC OVE RY 

1. Permitting the defcndm*t: SMITH tr inspect and 
copy or photograph all evidence in the possession, custody or 
control, of the government favorable to the defendants. 

2. Permitting the defendant SMITH to inspect and 

copy or photograph any written memorandum made Vy the defendants. 

3. Permitting the defendant SMITH o inspect and 
copy or photograph all evidence th»t the government will 
contend at trial, was seined from any defendant, or known 
co-conspirator. 








UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 




---------------- - - -x 

UNITED STATES OF AMERICA 

-v- DEMAND FOR 

RILL OF PARTICULARS 

FRANK WINGATE and 
KENNETH LUKE SMITH, 

Defendants. 



c 

(r. 


Defendant SMITH by bis counsel comes now and h ’rebv 
moves this court for an order requiring the United States 
Attorney to file a written bill of particulars end n”lov7 the 
defendant SMITH di'U'overy end inspection of the: following items: 

1. State the subst mee of any ora 1 statement node hv 
any defendant tdiich the government intends to introduce, r. s 
evidence at the trial. 

2. Without referring f o the language of the statute cr 
the indictment state in what form manner it v?ill be claimed 

I 

that the defendant 3MTTH did participate in the "distribution" 
or attempted "distribution". 

3. State the date, tine and place including addresses 
and apartment numbers whore it will he claimed the c-ts upon 
which the indictment rests took plac^. 












Hf 

k. State whether v.h to any of the acts ci ccivt/nations 
intended to be relied upon by the government at tri.'l even 
though not alleged in the indictment (a) such acts or conver¬ 
sations were had at the instance of the government and (b) 

l 

whether any person including the defendants or any other 
co-conspirator, known to tho government, participated in, or 
who arranged for any such act or conversation, was acting at the 
instance of or on behalf of the government, and if.* so, Identify 
such Individual or individuals, state when, where and with whom 
they did so, and state whether such individual or individuals 
were directly or indirectly receiving or promised any monev or 
benefit of any kind from the government. 

5. Identify (a) co-conspirators, If any, tho government 
will claim at trial defendants conspired with directly; and 

(b) any person whom the government will claim acted for or at 
the direction of the defendant, in connection with the crimes 
charged. 

6. Identify any co-conspirator not named in the 
instant indictment whose identity was known to the government 
at the time of the filing of the j.r.Jictmenr. 













7. Identify an) *o~eonspirator not. known Ft the time 
of the filing of the instant indictment who has s.ace uecome 
known to the government. 

8. Ar to each oral statement made by the defendants, 
if any, which the government, intends to i ntroduce in evidence 
at the trial, state: (a) the substance of such statement; 

(b) the date, approximate time of day, when, and the place where 
such statement vis made and (c) the person or persons present 
or overhearing any such statement. * 

9. Whether anv information was received by the 
government, by means of electrical or other mechanical devices, 
or with the assistance thereof.or from any other evosdropptng 
device, procedure or techniques whatsoever, end if any source 
of the government's information or evidence was in whole or in 
part derived from the use of a mechanical device, identify the 
individual or individuals who used same. 

10. State whether the government has any knowledge or 
information if the defendants or either of them cere overheard 
by the government pursuant to an "overhearing device", including 
but not limited to bugging,wiretapping, etc. If the answer is 
affirmative, please produce any logs of sane. 

11. State where and when each defendant had possession 
of the "cocaine hydro-ehlcrido". 

-3- 







12. State whether each defendant hrd at anv time 
actual possession known to the government of the 'cocaine 
hydro-chloride". 

13. State where, how and in what form each defendant 
possessed the evidence to be used against him at he trial. 

Dated: New York, N. Y. 

November 1974 


Yours, etc. 

BARLOW, KATZ & BARLOW 


j _____ ______ ____ ____ 

ROBERT A. KATZ 

Attorneys for Defendant Smith 
233 Broadway 
New York, N. . 1000 7 
233-0570 
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HONORABLE 


At a Trial Term of the United 
States District Court for the 
Southern District of New 
York, on the day of 

197*1, 

I 


/(' 4 




V 


MARVIN E. FRANKEL 
JUDGE, 

-x 


UNITED STATES OF AMERICA 

— V — ^ 


FRANK WINGATE and KENNETH LUKE 
SMITH, 

Defendants, 


-x 

NOW, upon hearing counsel for Defendant Smith, and 
Counsel for the Government, and upon the application of 
Counsel for Defendant Smith for Discovery pursuant to 

f 

Rule 16 of the Federal Rules of Criminal Procedure, and for 
an Examination of the Grand Jury minutes, and for a Bill 
of Particulars pursuant to Rule 7F of the Federal Rules of 
Criminal Procedure, and for a hearing on the issue of the 
voluntariness of defendant’s statement, and supression of 
tape recordings, and further for any material favorable to 
defendant pursuant to BRADY v. MARYLAND, 373 U.S. 83 , it is 
ORDERED & ADJUDGED as follows: 

1. Defendant's application for inspection of the 


Grand Jury minutes is denied; 




2. Defendant's request for a hearing on the issue 
of the admissibility of his statement is granted and the 
hearing is set for the first morning set for trial, provided 
that an affidavit from the defendant is submitted in support 
of said motion; 

3. Defendant's request for suppression of tape 
recordings is denied upon the government's representation that 
defendant SMITH was not a party thereto, nor were there any 
wiretap orders, and upon the government's representation that 
a party to the conversations had given consent to the taping 
thereof; 

4. Defendant's request for "BRADY" material is 

granted; 

5. Defendant's discovery request #2 (exhibit A) is 
granted to the extent that defendant SMITH shall be provided 
with copies of all statements which he gave to the government 
or its agents; 

6. Defendant's discovery request #3 (exhibit A) is 
denied; and it further 

ORDERED & ADJUDGED that defendant SMITH'S request for 
a bill of particulars is decided as follows: 

7. Request #1 is granted as to any oral statements by 
defendant SMITH, and denied as to any by the co-defendant; 

8. Request #2 is granted; 

9. Request #3 is granted as to the overt acts and 


substantive counts; 




T ft ?/ 


10. Request //4 is denied; 

4 

11. Requests numbered 5 j b, & 7 are granted; 

« 

• 

12. Request //8 is disposed of with request #1; 

1 

13* Requests numbered 9 & 10 are granted; 

i 

1^. An answer to requests numbered 11 & 13 shall 


not be required; 

» 

15. Request #12 has previously been answered by the 


government. 

1 

ENTER 


’ ■' ■ /■ 1 ,1 7 

1 

'• X . / i ij_ 

■ V- v ' 

1 -— —- 

MARVIN E. FRANKEL, 


Judge, United States District 

1 

Court for the Southern 

r 

> 

District of New York 
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United states department or justice 

BUREAU Or NARCOTICS AND DANGEROUS DRUGS 
CASE Rl.TOR r 


UU' rno Ants 

Trank WINGATE 
14.16 Bristow 5L. 
Bronx, New York 

Kenneth SMITH 
1015 Last 221 Street 
Bronx, New York 

Bernice JONES 
400 West 148 Street 
New York, New York 


r I! I HUM |M n 


- ._t.1-74t.0TV)_ 


Jacob EDWARDS 
572 la'it 186th St. 
Bronx, lieu York 


i .i-' -N.T 

a n uiis 

21 USE 046 
21 IJSC 641 
21 USE 812 


i« »i 


I jur ici a t. cir i nic Tis' 


Southern District of New York 


UI-DORTI.O BY 


Edward Magimson 


9/23/74 


On 6/6/74, SC1-4-0071, advised S/A Bnumwald, 
could introduce an apent to Fran! NJDGATK, a 
New York area. On the same date a telephone 
Miami Regional Office between the informant. ; 
place for a 1/8 kilogram of heroin. 


Miami Regional Office, that he 
source of supply of heroin in the 
call was recorded (Exhibit A) at the 
nt WINGATE in which negotiations took 


On 6/13/74 telephone calls between the informant, P.0. Heyward, acting in 
a undercover capacity and WINGATE were recorded (Exhibit V B) in which arrangements 
were made for the sale of the heroin the following day. On 6/14/74 the informant 
and P.0. Heyward met with WINGATE nt the CROTONA BAR, 1475 Boston Rond, Bronx, 

New York. l.T.NGAfE informed P.0. Heyward that his people w r, uld be coming to the bar 
and that the money would have to be fronted. P.O. Heyward then advised WINGATE that 
he would not front all the money but might front half of it. At this time a green 
Oldsmobile, license >v4E6462, occupied by a unknown black male and female, later 
identified as Bernice. JONES and Jacob EDWARDS, parked in front of the bar. WINGATE 
then on two seperate occasions exited the bar and enraged JONES and EDWARDS in a 
conversation after bargnning with P.O. Heyward concerning the financial arrangements. 

P.O. Heyward then gave WINGATE half the purchase price of the narcotics ($1,099.00 OAF) a. 
WINGATE then exited the bar and departed from the area with JONES and EDWARDS in the gre- 
oldsmobile under the surveillance cf Group >22 Agents and Officers of the 6th 
Narcotics Division. Approximately one hour Infcr WINGATE returned to the bar and 
gave the money back to 1.0. Heyward explaining that he believed lie was being followed. 
After a short while negotiations were temporarily terminated. 

On 6/20/74 a telephone conversation was recorded (Exhibit /Ml) between the informant 
and WINGATF. concerning the purchase of the narcotics nt a later date. 

On July 1, 1974, S/A Bnumwald, Miami Regional Office, advised S/A Magnuson that 
WINGATE had contacted the informant and advised that lie (WINGATE) was in possession of tl 
1/8 kilogram of heroin and was prepared to sell it to SC1-4-0071. Arrangements 
v;ere then made for the purchase of the narcotics later that evening at Laguadia 

7TT. ' r;v. .-, 7 , 7 ,/ - 77 — 7 - 1 *.— 
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UNITED STATES GRAND JURY 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


X 


- v- 




FRANK WINGATE and KENNETH LUKE SMITH : 

.X 


United States Courthouse 

Foloy Square 

New York* New York 

August 15, 1974 
10:35 o'clock a . ni * 


APPEARANCES : 


HARRY BATCHELDER, Esq. , 



‘ | £ V V 

Assistant United States Attorne. 



Frank Gemmati 

Acting Grand Jury Reporter 
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E “ Wfl R D callnd D' a witness, having 

been duly sworn by the foreman of the Grand Jury, 
testifled as follows: 

BY MR. BATCIIELDER : 

Q Would you state your name? 

Edward Magnuson. 

What is your occupation? 

s 

Agent for the Drug Enforcement Administration! 

Mow long have you been an agent for the Drug 
Enforcement Administration? 

A Twenty-six months. 

Q Calling your attention to June 6, 1974, did yod 
have occasion subsequent to that to receive a tape from yoU? 
Miami office in respect to a conversation that took plate 
between one Frank Wingate and a confidential informant? 

A Yes, I did. 

MR. BATCIIELDER: Now, ladies and gentle¬ 
men, the evidence you are to hear now is what 
is known as hearsay evidence. 

That is, this man was not present there 
at that time. You are to examine this evidence 
closely. He can identify the voices for you but 
with respect to how the transmission was niadej 
it is simply hearsay evidence which you should 
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examine closely 


BY HR. BATCIIFLDFR: 


Was this tape recorded in the Miami office? 


Yes , it was 


And was it recorded pursuant to a recording 


device that was placed on a telephone and put in the recorc 


Yes. 


Have you ascertained the recording from the 


Individual sent to you? 


I show you this tape and ask you if you can 


identify it? 


That's correct This is the tape I received. 


Do vou reconnize the voices on this cassette? 


Yes, I do. 


MR. BATClIELDCR: Ladies and gentlemen, 


with the foreman's permission, I would like to 


play this cassette for you 


BY MR. BATCHFLDER: 


Is the person identified as Fran^ Daniels now 


known to he Frank Winoate? 


Yes, that is right. 


MR. BATClIELDCR: Let the record reflect 
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Magnus on B-15-74 
[Playing of tape recording.] 
[WITNESS EXCUSED] 

[Time noted - 10: SO o'clock a.m.] 


EDWARD M A G N U S 0 N, having been„recal 1 ed, testi 

i. < .i 

fled further as follows: 

[Time noted - 11:25 o'clock a.m.j 

BY MR. BATCMELDER: 

Q Special Agent Magnuson, did you subsequently 
in early duly or late June ascertain fronspecial Agent Baiim- 
wald (phonetic) that Wingate had called the informant? 

A Yes, I did. 

q And that Wingate was in possession of art eighth 
of a kilogram of heroin and would be willing to sell the 
narcotic to the informant? 


Yes . 


MR. BATCMELDER: Ladies and gentlemen, 


this is hearsay testimony, what the informant 
told Baumwald and what Baumwald told the agent. 
If you wish to have the agent brought up ybU 
may do so. 


BY MR. BATCMELDER: 


KM 


i ^ f_1 M m In A 


Did you then call the informant ahd say to the 

. .ONLY COPY AVAILABLE 
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A Yes, I did. 

q And that you should make arrangements to (uirtHa 

the heroin from Wingate at LaGuardla Airport on that eVenifi 
wh 1 ch v/ou 1 d be July 1st? 

A Yes, I did. 

I • ( , 

q About 10:30 in your presence did yod hear the 
informant call Wingate at the LaCrotona Bar and advise Win¬ 
gate that the informant would be at LaGuardia Airport at 
11:30 that evening and that Wingate should come there? 

A Yes, I did. 

Q And that Wingate should bring the heroin to the 

airport? 

A Yes, I did. 

Q Did Wingate then say that he and his man would 
meet the informant in front of the American Airlines off1c< 
at LaGuardia Airport in forty-five minutes to make the sail 

A That was after the 1:30 phone call. 

Q And about ?:10 was surveillance established in 

i , ■ 

front of the American Airlines office and at 2:15 did Win¬ 
gate meet with the informant? 

A Yes. 

Q Did you then later see another male* later 
identified as Kenneth Luke Smith in front of the American 
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Q About ten minutes Inter did Smith leave the 
informant and Wingate and leave the parking lot ivherd he 
*as? 

A Yes. 

% 

Q At 2:35 did Wingate leave the informant and 

get in a vehicle and proceed to the far end of the terminal 
building and did Wingate get out and did he proceed to sort 
of counter-surveillance the area? 

r 

A Yes. 


means ? 


Could you explain what counter-surveillance 


To put it into very easy terms we Were watching 


him and he was watching us. 

* . *»» 

Q Did Smith then drive around the airport Under 
the surveillance of yourself and return to that main terminal 
building and did Wingate get back in a car? 

A That's correct. 

' M * f J .1 

Q Did you also ascertain from Special Agent Sulli¬ 
van that the Informant, and again this is hearsay testimony; 
that Wingate had threatened the life of the informant and 
that he believed police were in the area? 

A That's correct. ' * 


Runn 


ock did 


lace Winqate ahd 
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Smith under arrest? 

A Yes, I did'. 

q After you placed these people Under arrest} did 

you advise these defendants of their Constitutional rights? 

A Ves. 4 ( 

Q Their rights to remain silent, to have an attor- 

1 t 

ney present, that if they didn't have a lawyer one Would be 

I .-f * 

appointed, and that they need not make any statements and 
that any statements they made would be used against them in 
a court of law? 


A Ves. 

Q Did Kenneth Smith indicate that he was going to 

obtain the heroin from a Rumsy? 

A that's correct. 

Q Did he say anything with respect to whether Win¬ 

gate would go through with the deal on the evening provided 
money was shown to him or anything else to that effect? 

A llhat he said was that Wingate Was planning on _ 
having us give him the money and he, Kenneth Smith, was goi 
to obtain the heroin from Wingate and give it to us but he 
refused to do this when he believed there was the presence 
of the police and he threatened the SCI. 

j * - 

Q Was the telephone conversation between the infb 
ant and Wingate at the LaCrotona Bar taped? _ 
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No, It was not. i 

' | 

HR. BAT CM EL DE R: Ladies and gentlemen 

, t i 

of the Grand Jury, I have no further questions 
of this witness. 

■ i „ j 

I would ask that the foreman excuse the 
Witness and we will await Police Officer Hay-' 

, j 

wood and I just ask you to keep this testimony 

• 'i 

ih mind. 

i 

FOREMAN: You are excused. 

MR. BATCH ELDER: Would the record reflect 

* 

that I am removing from the tape recorder and 

1 

returning to Special Agent Magnuson the tape 
which I have marked as Grand Jury Exhibit 1 j 

but which has been marked by Special Agent Maghu-' 
son as Exhibit 5. 

J 

Special Agent Magnuson is placing this in 

. I 

a locked sealed envelope and I have asked him 
to reseal it for safekeeping until such time £s 

. - \ 

it is further utilized. 

* V < , 

[WITNESS EXCUSED] 

[Time noted - 11:30 o'clock a.m.] 
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Ret Frank Wingate 
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• - 

A ... . 


l BY MR. BATCHELDER: 


Witness: ROBERT J, HAYWARD 
\ Y W A R D , called as a witness; hav: 
been duly sworn by the Foreman of the 
Grand Jury, testified as follows! 



Q I lay we please have your full name? 

* i 

A Robert J. Hayward. 

1 ) < • «j 

Q Your occupation, please?A N.Y.Gity PolicA offifcE 
assigned to the Sixth narcotics District as an undercover 

I 

| investigator. 

Q How, calling your attention to June 13, 1974* 
j about 8t30 that evening, did you telephonically contact 
Frank Wingate at his residence? A Yes, I did. 

Q Was that conversation recorded, with the 
| permission of the Court? A Yes, it was; 

Q Now, T. show you what has been marked as 
Grand Jury Exhibit "B” for identification, and a sic if you 
recognixe that? A Yes. 


Q Is that the tape of that conversation? 

. 

A Yes, it is. 


Q KK. BATCI 1EJ..DERj Ladies nnd gentlemen 

with the Court's permission, and the 
Grand Jury's permission, the Foreman of 
the Grand Jury's permission* I'd like to 
play this fcrtno r nr the Grand Jury. 

Q Play on. Can you recognixo the voices of th4 


that tape? A Yes, I canI 

* 1 

Q And they are. - ? A Frank Wingate, and 

the informant. AMI V COPY AVAILABLE 

(the tape 13 FLAYED) 
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HSR-?, (for EJC) ’ Hayward 

l —■* • 

Q Subsequent t:o that tele^hone conversation, did 
tyou have occasion, on the following Jay, to talk with the in r 

formant , and did you at about four o clock, wearing a 

* 

Kel transmitter, go to the Crotona Bar, in possession of 
$6200? A Yes, I did. 

Q Did you have $ r >700 of Drug Enforcement funds, 

and $1,000 of New York City Police Department funds? 


$6700? 


Yes. 


Q At about four or five, did you enter the bar^ 
and observe three black males sitting at the bar{ near the 
door, and did you walk to the rear of the bar, and waitifor 
the arrival of the informant? A Yes, I did. 


Q A Short time thereafter, did the informant &i\ter 


the establishment and speak to one of the males at the bar, 
and bring the subject over to you and introduce biro to yeti 


as "Frank"? 


q And you subsequently know that person as Frank 


| Wingate? 


tape, also? 


A Right; yes. j 

VJos that the person who was speaking on that 

A Yes, he was. 

* 


0 Did you have a conversation with him, and 

at 3:30, . t, 

ho said that since he had missed his man/ he would catch him 


at home, and did you ask him how the deal v.’ould go, and did 
he say the money "has to be fronted ? A \eSj he did# 


q Which means the money had to be given to him 




- correct? 


<? 





-•> ' 
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8 / 15 /™ Hayward 

A That's correct. 

j 

Q Did you tell him that you wouldn't lot the 

money go, and Wingate stated tla t maybe the main man would 

bring it with him? A Yes. 

I 

i Q After a feu phone calls by Wingate, did you, -■ 

did he advise you that his people would he coming to the bar 

i and still wanted the money fronted? A Yes. 

Q Did you tell him to call the deal off; and sav 

| you wouldn't let all the money go; maybe half of it, but 

not all of it, and did VJingate say his man had to have all 
J the money up front? A That's correct. 

Q About six-twenty, a green Oldsmobile Tornado 
pulled up in front of the bar, and Wingate - did Wingate go 
outside and speak to the people, the occupants, - a male ahd 
a female? A Yes, he did, 

ft When he reappeared, did he ask you what you 
| had decided to do, and did you state that you wanted the 
| narcotics, but since Wingate wouldn't take half, ancl bring 
j it back, there was nothing he could do? A That's 

J 

j correct. 

'!■ 

Q Did Wingate leave the bar and return to the 

j ( 

automobile, and speak to tho occupants of the car? 

A Yes. 

Q And did he then say that his man would take 
half of the money, and come back and deliver the packagej 
and you would xivo him the other half? A mrr,->r< 
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HoyWOod 


Q Did you then go to the men's room, nt this tine, 
when you gave Wingate $3100 for the narcotics, and at aboiit 
6;35, did he leave the bar and enter the green Oldsmobile, 
vv'fh the original occupants, and leave? Ai Yes. 

Q At about 7:40, did he again reenter the 
Cfotnna bar, and state that he believed he was being 
followed? A Yes. 

i 

Q And did he return the $3100 to you? 

A Yes, Tie did. 

<) At nboue eight o'clock, did you, the informant 

and .JJ.ngate, leave tlia liar and go over to your automobile? 

4 Yes. 

I 

i 

Q After a brief conversation, did you depart 
the’ area with the informant, and state that the informant ; 
would get in touch with Wingate when the heat died down? 

A That's correct. j 


HR. RATCIIELDT'R; Radies and gentlemen' 
I b.ave no further nuestions of this 
w 1 fine So, and I would ask that the Grndd 
Ju.ry pinnae vote on this indictment* 
whrob charges two attempts; thank you 
•jcyy much. Does anybody have any 
questions of this witness? 

* 

rORKlIAK: You're excused. 


(WITNESS LEAVES r.CGl!) 


S 
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STATEMENT OF DEFENDANT BEFORE ARRAIGNMENT 
MADE TO ASSISTANT UNITED STAT ES ATTORNEY 


Date! > - a • > / 
Time Interview Commenced:_ 


cl • m • / J • / ^ p • ro « 


T?‘>; 


Q, My name is . •. /v . • ■ * 7 I an Assistant 

United States Attorney. You have been arrested for a 

violation of ? _ ~ . . v -' .__ 

which relates to . ^ __ - • * ____ 

In a few minutes you will be taken before the United 
States Magistrate who will fix bail in your case. 

Do you understand that? 


C *>•*' 

t ,... ■ 




You have a constitutional right to refuse to answer 
any of my questions. Do you understand that? 




A. 


Q. You have an absolute right to remain silent, and if 
you choose to answer any questions, any statement you 
do make can be used against you in a court of law. 

Do you understand that? 




You have a right to consult an attorney and to hove 
that attorney present during this interview. Do you 
understand that? 


. V- 

: * • 

' 

'W- - 

•, m\' ' ■ 


A. 'Vj.Ctf- 


Q, .If yod do not have funds to retain an attorney an attorney 
will be appointed to represent you and you do not have to 
answer any questions before this attorney is appointed 
and you can consult with him. Do you understand that? 
































r 


Understanding your rights as X have explained them, 
you want to give me some information at ^hxs ” 
your background and your version of the facts? 



























* 


• l£rm No.,USA 33.s-.306 p. 
Red.. 6-28-66 

Name: i ■'t fi 7 . ■-v / •’. / 

Ailascs : .1 , 


Me 


1 /7 


Haritnl Status: 7.-U ■- • Age; 5 ,- 4 .^ 

■L u)-vir ( '}- / 


3 j: 3.4 j £ 4 ?/ 


'0 t .'• 

* .»*■ 


Children: i^y 1 y.j-' Other Dependents} n 

j ^ o' 

Address: ' Apt. No. Rent: 

/0 /S’ - rs? J f *J - fltt T * •. 

a"* \ t f , x. *■ - w >•■ "V A >. 

V) ‘Ui'-H, . • . • x f • ’ • 

-r— - # s 

\/it h Whom Residing: . . 

- r * 


Period: 


<0 

✓ */ ^ 


;. V., 
*'*;> - 


44 • 

r 

'■V- 


* . 

Ci tiy.en of; ^ ^ 
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Registered as an Alien: 
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Defendant's Statement continued; 




. 4 V i 


$ 


Time Interview Terminated: 


_ a . m . <: i/r p . in. 


V v- ' 

* •>.*>• 


Witnessed: Assistant U.S. Attorne y , ^7... 

Agents: C : vA ^0 r-'' . >• 


* i. < 


£ s'U 


Bail recommended: 

/T u 7'"'. <: 

Bail set by Magistrate: 

nnQ: '7-22' 74 


Possible bail suggested 
by defendant: 




Time of 
arraignment: 













































































